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" Through : -
Tapandeb Nandi,
o Ad’u"Ocate--

District : South 24 Parganas,

IN THE HIGH COURT AT CALCUTTA
Crimlnal Appellate Jyrisdictiocn,

In the mattér of
An application under Secﬁion 374 (2) of the Code of
Criminal Procedure, 1973 for admission of an appeal.

And in the mnttﬂr of 3
The Judgement and Order dated 12th August, 1591 passr1
'in Segsions Trial No,1(11) of 1990 by Sri R.N,Kall,
Additiconal Sessions Judge, 2nd Court Alipore, Scuth
24«-Parganas convlicting the aécusadkappellagt-undar
sections 302, 376 and 380 of the Indian Penal Gode
and sgntencing him to be hanged ﬁy-neck till death
for the conviction under section 302 of the Indian
Penal Code; to suffer imgpisonment fér life for the
conviction under Section 376 of the Indlan Pengl Code,
end to undergo rigorous imprisonmenf for 5 years for
the ccnviction under Section 380 of the Indlian Penal
ﬁode and further directling %hat the death seatence
" shall not be nxacuted unless it is confirmed by the
Monfble High Court while the other two sentences ak
xhall, however, run concurreantly and they would cease
effect in case the sentencé for conv;ction under
Section 302 of the Indian Penal Code 1s confirmed by

tlhe Hon'ble High Court and executed,’

And in the matter of 32

Sri Dhananjeoy Chatterjee - Te 1)
: ' -aqﬁccusedfﬂppellant(in



s
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== Versus =
The State,

- RGSpoﬁdent.

To
The Hon'ble Mr, N,P,Singh, the Chief Justice and his

' - eompanion Justicns of the seld Hon'ble Court,

» : _ The humble petiticn of appeal of the
accused(Appellant abovenamed most
respectfully,

SHEWETH |
. de The appeilant stood his sesslons trial before

the learned Additiéqal Sessions Judge, 2nd Court,
South 24 Parganas on the charges rof committing
offences punishable under Sections 302/376/380 of the
Indian ﬁehalICode. The #esSions Trial was reglstersd
as Sessions Trial No,1(11)/90, ‘

-8 The prosecution case, in shart, is as follows =

a) On 5th March, 1990 at about 9,15 P, N, Bhavanipire
-.Police Station received a message from one Sri
_Nagardaé Parekh of Flat No, 3A, of Anand
Apartment at &§7-A4 and B, Padmapukur Road
Yy _ | ' intimating that his daughter had been murdered in
| hls aforesald flat in the afternoon,

») Sri Gurupada Som, P,W, 28 a Sub-Inspector

attached to Bhawanipore Police Station and whe



e)

d).

e)

-

W

who was acting as dutj of:ider of the said
Police Station at the relevant time recorded
the said message in G,D, Enfry ﬁo. 514 ‘dated
5th Mﬁrch, 1990 at 9,15 P,i, at Bhawanlpore
Police Station and left for the spot with
the Offlcer in Charge of the sald Police
Station and force,

~who was ‘actinaas 1 EL e of the'saiﬁ;,

PoligZ Stefion at 16 relevant Time iGcorded

- the saild mpdsage 1: i.'. Entry—Tvo, 514 1ate&

5th March, 1990 at—7I5 Pty at—Shawarlpors
Putdas-Statien

Arﬁer'reachihg the place the ﬁolice'examined

P.4,3 Smt. Yashomati Parekh, the mother of t“e

deceased, P,W, 28-récqrdéd the statement ‘of
Smt, Yashomatl Parekh who admitted that her
statement was correctly fecdrded'and'put her-

signature therein,

T;eating the sald statement of P,W.3 as the

First Information Report the Police started
investigation.,

Aftsr.returning fo Bhawanipur Poliece Station

at 2,45 A.M. at night P,W, 28 started

3%
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28 started Bhawanipore Police Station Case :
No.87 dated 6th March, 1990 under Section 302 of
_thes Indian Penal Code against the appellant |
trezating the said statement of P,W,3 Smt,

Yashomati Parokh.as thé First Information Report. .

T) In her said statement Smt, Yashomati Parekh stateJ 
the following. t= - . .

(1) She had been residing at flat No.34, Anand
Apgrtment,.S?A_&'B, Padmapukur Road with her
husband Nagapaas'Parekh; son Bhgbqsﬁ Parekh aged
about 19 years andigaughter Hetal Parekﬁ'agéd ,
" about 18 Years_sincé Ma}, 1987,

(i) Her:hhsbapd wa$ a businessman having his .
office at 71, Canning Street, Calcutta.. Her son |
'was'study1hg atleawénipore Bducation Society

and her daﬁghpef wﬁs studying at Welend Goldsmit’™

. -Sehool, Bowbazare . - . ' | f

(111) On 5th March, 1990 her husband left for
his place of business at 9 A.M, and her: son
returned from the college at about 11,30 A,M, anl
after taking his meal left fqr his father's
business place, Hé; daughter attended I,.C,S5.C.
Examination at Welend Goldémith School and came

back to residence therefrom at about 1,00 P,M,

(iv) P,W,3 had a habit of visiting Lakshmi
Narayan Mandir at Sarat Bose Road at 5/5«30 P M.
everyday, On 5th Marech, 1990 at about .o s D82V P1H:

]



she left for the aforosaid temple. and her daugh&er Hgt«l

“was In the flat, -

V) P.¥.3 returned to her residence from the temple
at ab;ut 5.05 P,M, and'ﬁheﬁ she was about to
enter the 1ift she was tbid by the 1iftman
Ramdhani, P,W,8 that one of the security guards
'DhananJOy Chattqrjeé'( the:appgllant ) attached
to tﬁe'particu;ar house had gone to her flat for
contacting the security ageﬁcy over the'telenbnfeml
She expréssed'her.annoyance on hearing such
information as her daughter Hetal had complained
sarlier on several ocecasions. that the said
‘securi;y guard Dhﬁnanjoy tai%éd her on her way fo .

and back from School.

‘vi)  She went upstairs by the Iift and rang, the bell

" at the entrance of the door. The door was not:
opcned even though shg_rang up the door bell
repeatedly, Thereafter she gavé ghouts and
several people came to the place béimg'sttrasted
by her shouts, .

vii) By breaking open the lock they entéred %he flat,
She fbuﬁd the door of her béﬂ-room open. Hetal
was found in the particular bed=-room lying en
her back on the floor, Hef midi-gkirt and blouse
ﬁern found to' b2 pulled up'and'her private part:
and breasts were visible, patch of. blood was fourd
near her head, Blood drops were seen on-the floc: )

I.Her both hands had blood-stains. Marks of blood

were foﬁpd'on her face, Her panty was lying near
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_ _ _ mEREXERE '
- ~ : = 'near tha entranca door. The victim .appeared
| to huve lost cons iousness and the comnlainth
brought her .down by the lift- A doctor came
- there b"inF called- by some of the neiphbours.
_ Tao doctor ﬂxamihéd the viutim &ld pronouﬂced

her dead,

| 4 : : ,viii)lﬁt ébdﬁt ?-P.H,.Bhabesh returned from fils place
' qf Vusiness., Iﬁ the maantimé another doctor alio
was called and.hg'gxamined'the victim and.
- declared ha:.dead} Hetal was brpught upstaifs
and laid on her had in her rdom after Bhabesh

returaed from his place of busiﬁéss.

ix) _=The husbaud of 'P,4,3 returned around 8,39 P.M. :
- ‘and rang ug police at’Bhuwanipora'Policelﬂtntiz1,
and informed the inciderit.

B 'After fecprdiag_tha case under section 302 of
' the xnaian Penal Code against the appellant
'the-ﬁoligé.étafted'investigatiOn into the cass
| _énd'after compl;tion of.xinvestigétion thf
' police submitted charagesheet against the
appellant for committiné_bffquceslunder-ﬂectimtv'

302, 376 and 394 of the Indian Penal Code.’

14. ' As the offnnces are-exciusively triable by;tha
éaurt of Saasinns, the case was committad to t= 3

'.Court of learned ‘essions Judge, Alipore. :
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Subszquently, the case was transferred to the and
Court of the Additional Sessions JUdga, Alipore
for dlsposal.

5. . 'The charges ware framed under sections 302
of the Indian Peaal Cods, 376 Indian Penal
Code and.380 of the Indian Penal Code _
agaiqét the appellant to which the app&l%aah
pleaded noﬁlgiiguilty and'claimed to be tried,

6. 'The,prosecution examinad 29 witnesses whilc

thejdefence examined none,

Pe . The'dgfenéa of\phé appellant'waa'danilaéﬁf
his involyemené in the alleged lncident ia
any manners His further defonéa was that'artﬁr
his duty hours he had gonﬂ to see a picturs

~_and on his return from the Cinema hall he had

gone to Monorama School and purchased somﬂ
frults in cqnngction with the ‘sacred Thread -

Cersmony of his younger brother at his nat*:e

Jplace and he had gone to his natif? place with
the fruits purchaséd by him,

8. Dn‘conclusiod of trial by Judzement and ordsr
dated 12th Auguat,'iQQI the leamed Additicaal
9esslons Judge, 2nd Court at. Alipore, 50#&&
24 Pﬁrganas found the appellant guilty-undg:

. sections 32, %R 376 and 380 of the Indian
Penal .Code, convicted him accordingly and |
snntenced him to be hanged by meck

=
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neck t111 death under section 302 of the Indian fenal

-CCode,_to suffer imprisonment fo“ Iife under
ssction 376 of the Indian Penal Code aqd to

p undergo.rigo;bqs imprigonménf.fof 5 years unde:
section 380 of thé-Inqian Rehal.Ccda and
furthér dlrectiﬁg that:thﬁpsgntence of death

. shall not be exﬂduted unless 1t is conrifmad
by the Hon' ble Hivh-Court While obher two
snntencas shall rua.councurrently and they _
would ceas~ to have any effact 11 cdase the

- sentence under section 302 of the Indian

.;Pnnal Code is conrirmad by the Hon ble Hiwh

Court and executed.

9, The appellant states that aftnr'the pronounca~
: mant of the. said Order of oentenca of death
' the. appellant has bnan kept in solitary

_conrinament.

10, ~ The aﬁpellant stétes-fhatlthera 1s no =yn
wltnesé ang,tﬁe caSe-is exclusively-hased On-
'dircﬁmstantial evidance and”purﬁly on su§p1~
ciqn-ﬁnd thers are mlssing 1iaks ih-the;chatn
of elreumstances, No {lngerprint on the
Ior almirah of iock-br onfany article in the

2 room which were sought to be trsated as

circumstances agalnst the appellant was taken

Tor ‘forensic examlnation, In the post mortem
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examination report no finding about the allegsd rapes
rucorded by the Post-Mortem antopsy surgeon.

211. %, %0 3 : :
1l. The appellant zxk=zx states that tpe evidence of
the prozecﬁtipn ﬁitneSSes are conhra&ictory, incansisff
ent and improbabie-and do not lead t@fthe inﬁscapahla
conclusion of the guilt of the appellant,

12, The appellaqf states that the alleged incident
was reported to the Pélice Station over the telephone
at 9,45 P,H, on 5th March, 1990 which was diarissd
fh G,D, Tatry. No. 514 dated 5th March, 1920 and on
the basis of the sai@ information the fqlice went
to invesﬁigate into #h@ case. Inlsuch circumstancsﬁ
tha statement of P;w.a recorded'by'P.W._28 cannot
be admitted as.First Information Report and the

. Judgemsnt and order is vitiated for relyinz on i

inadmissible evidence,

13. The appellant states that the order of conviete
.t107 and sentence has been passed not on consldsratiza

of extraneous circumstances.
L]

14, Thez appellant states that the prosecuttgn squghi
to prove that the motive of murder was that the - -

-
|

appellant was transferred to another apartment. on the
bagis of the complalnt ma&a by P.,W.4, the father of

the victim as the victim said to have complained to |
her mother P, 3 ‘that ‘the appallant used to tease i 4

-the vietim. but no
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but no consideration of the entire éircumstances of

. .. the case it clearly appfears that ths pros#cution har;
failad to ﬂstablish the motive bmyond doubt

15, Being'aggrievéd by the said'Judgement and Ordesf
.of doﬁvietidn and:senﬁqnge dated 12th Aagust, 1991. :
» o passed Ly the learned Additipnal Sessidns.Jhdge, 2n¢'5
Court, ﬂliporc,-Soutp 24-Pafganas'the appellant bagr
to move your iordéhips on the following amongst
other ' ' |

Groundas

I.  For that the entire prosscution case being
based solely on ciréumstantial'eviﬁenée, tha: learned
édditibnal Sessions Judge erred'in-qonvicting the
accused ovnrlockinv the following iﬁfimetles in the
prosecution case namﬂly - .
. ar Tach of the oirbumatances from which the

conclusion of gullt of the accused is to beldrawﬁ
has not been fully established by cngent and relilah. -

avidence,

b) The circumﬂtaﬂces which can be said to have’
been fullf astabllshed, are consistent withthe
L ' _ 1 innocanse of the accugsed, It cannot be held that the
said'clrcums*uncﬂ“ are éonsistent only with the
.-hypdthnqi of tha guilt of the acr'used In other

words, the cirnumstqncas are explainable on any othe *
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or any other p hypofhasis coasiqtent with the

inaonoﬂca or the accused,

c) © Zaeh of tha circumﬂtanceo relied on by th,

T prosecution 1s not of conclusivn nature or tendeney. .

a) Tha circumstances relied on by the prosecuti-n
do no* sxciude'eve}y possible hypothesis exeept the
véuilt of the accused, They certainly dp not overruls -

the'possibility of-the acgused-heing»innoceut.

e) There are various misqing links in tha purpo-te
2d chaln of evidence and it cannot .be sald that thn
-se-ﬂallﬂd chain of evidence iS so complete .as not

,; to leazve any reasonable ground for the conclusign

that inconsistant with the 1n10cent or the accusad,

f)  The. circumstances relind od by the ‘prosecuticn
““do not establish that tha offenca must have been
commitfnd by tha accused and no one other than the

accused could have committed thp offence,

"g) -.i Thﬂ proveﬂution-caSe'cannot be éaid'ﬁo héve
been wrovnd on the basis of ce tain and explicit
evideuce, sufficinnt and adequate to hold the
accused "uilty. -

11. For that the learned Judge erred in not ﬁolﬁ-
ing that the circumstantial evidence relied on by
the prosncufioa does not entirely. excludc tha
possibility of the accused being innocents’
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» ThXe For that the learmed Judge failed to. appraclate’
that the circumstantlal evidence relied on by the
prosecution dogsz not lead to the only conclusion;that |

the accused hed committed the offence as alleged.

v, For that the evidence on record'leaves‘eﬁough
room for reasonable doubt and it cannot be sald that
the prosecutlon has bneu able to prove "the case
against the accused- heyond reaeunable GOubt.
Je ’ o .
. For that on the totality of the evidmee on
record two vievs bnino poqublc, the one which is.
' roqqistent with the innocence af the accus&d should
'-havn baen prnrarre& by the 1earnad ‘Judge and ths
accusad was entitled to be acquitted on the of
benefit of_doubt. o Lo '* 

- - VIe | For that the story of the purported transfar
'order alleged to have henn served on the accused on |
4th March, 1990 is open tc serious doubt, in view

of the absence of any évidanca that a correéponding;
- T N — e ——

transfer order wae also served on Bljoy Thapa,béing

———

: = &
. the guard who was to rsplace the acoused et tha

4nand Apartment as alleged, It 1s also significant
e ———— . C i

that as per the purported transfer order being Bibt,

23 the transfer of Bijoy Thape from Paresh Apartment
te Anand Apartment was sought to be effrcted verbally
through the accgséd while in the cuse of the aceused

A § forel Sroer uAs Ponidtored TH.Te messstaly

The'very fact that Bijoy Thapa did not coms to

Anand Apartment for prex performing his duty shows .
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‘his;duty shows tﬁat noiarraﬁgemgnt.was médé to.
-reiieﬁe the acdnsed from his dﬁty at Anand Apartwent
in the moraing of 5th March; 1990 Another
sigqificant fact 1s that neithnr any copy of the
transfer order was ssnt to the ‘authorities of the _

- hnand Apdrtment nor any intimation was given to P4
at_whose instance_tha tran;fer_order was alleged to
have been made.-A§~a resulﬁ,-aithfough an order of

.traﬂsfer'has bémn'madé as:alleceﬁ”'the-reﬂidente of

br&iﬁij_ﬂEifETEEE-Egmglnad 1n__g_1g§15ﬂgbout it and fh\
| accused performed his dutina in the mornimg shift
at the Anand Apartment without_any-object?on from

any quarter, This ig rathnrfinCOﬁqutnnt with the

-—

thPY of a formal order of transfer, Thnre is reason

' to.suspact that the: transfer order was gubsequently

' —~.____,,_____._.—--—"_"

created at the instance of thé Police in’ onder %o .
W

strengthen'the prosacution cuse and to sugge a
...L,___.—_..—_——-‘-——"'_'_-'F ' ! .
“pessible motive, - ¥

VII, TFor that, in the *absence of any svidence that

P,4.21 Shyamal Kunar Karmakar_before'leaviné_§g}

Bombay as alleged had instructed P.W. 6 to enforcs
' \ “_‘________..._—— = e — :
the transfer order in respect of the accused or loft

any information in tbatibehalf to be followed up by
P,W.6, the evidence of P.1,6 that he had come to
Ansand Apa;tmeht'forztﬁefpurpose‘éf ascartainihg as,
to whether the transfer order had bean enforced or
. not appears to bg'witﬁout'anf hésis. Significantly
'Tanoﬁgh P, 6 did not[;o to;Pafas'Apgrtmgnt to
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h_.po&inforﬁ Bijq}fThapa'about'thg transrer-drder._:

5.?III._ For that, as to thm alleged nntry of the . .

'aﬂcusnd 1n the fﬂat of the ‘Parekh, there is no cogent ax

reliable evidgnce. ﬂccordin: to the prosecutjon, P.W.3
had been informed b; the P W8 that the aocused had .
entarﬂd info hﬂr fldt, but P, 8 denied having made

, any quch statemcut to P We 3 and- also deniﬂd having

seen the accused entering inta the flat.of Parekns,

IK.~ Tor that the alleged daposition of P, 6 and PW,?
as to haV1ng seen thn aﬂcused in the flat of thﬂ
Parukhs to oe:absurd anq highly.improbable. In the

flrst place, if the'accusé@ had gone to the flat of
the Parckhs with the intention of comnitting the

'alleged offences 1t would be contrary to normal human

2 concduct that hé Gould OpEnly”dﬁclafe that he wéé_going

there, All the more absurd and improbable 1s the
evidence .of the said two witnesses that P,W,7 alleged
to have shouted from downstairs for the accused by
callinb nis name and thnreupon tnn accused learnsd out
of the balcoqy of the 3rd floor flat of the Par1khq anc
shouted out.that helwuojcoming down, Tt is COHtrurf

to be. expected that the conduct.gf'an offender who

_ had'jﬁst committed theldffances of fapa and murder, to

answer the call by comlng out on tha open balcony to

Ibc ssen by all and sundry that he was inslde the said
© flat, He could have easily ignored the call and conceal

hls presence . in the'said flat; Secondly, there 1s no
evidence at all that any of the other inmates of the

sald bu-;-,a_r LM\C’L' wy
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Lnmatesﬁﬂﬁ_rha_&aid_building\or of the neighbouring
bulldings had either heard the said exchange of words

‘betwean P,W.? and the-accused or had sesn them,

3

X. For that.the evldence of P, Ws 6 & 7 that the
accused came down from ths sald flat and went out of
the said building vith P, W.6. 1is quite significant in
" . _

]

cont,yt of tha prosncution case.’ Noh# of thess

S two witnnssns had deposed that they had seen anythiny
unusual or tu;tr 1nctiminating or_sgapicious in the
abpqarance, conduct, mental state of the said
“accused who, gccording‘toﬁphe'prqsecﬁfion casey had

jﬁat committed ghastly dffenées of-rape.and mirder.

XI. For that if the evidence of P.W.6 and P.W, 7 is
disbelisved, ‘there is abdolutely no reliable direct
evidence as to the eatry of the accused in the sald

hflatvo? as to his presence 1n the said flat at the -

materiel time,, .

XII, For that ths alleged discovery of Ricko Wrist
Wateh rrom thn native place of the accused, ‘pursuant tc
the allngﬂd statempnt of thn accuSed, in order to be
| ardnd as clinchinv evxdnnce as to the complicity
of the accused must bé based on_cogent and reliable

avidence as to the existence of the said wrist wateh

Ln-the'ségd flat of the Parekps-at the material time !

and as to the same being missing. In view of the
facts inter alia (a) that thers is-mo rellable
avidence tﬁgt the wrist watcﬁ;has been kept 1n an

i
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in an open almirah in the said flat,fwhich is rather

- wausual for eithsr the wrist watch mist have been worr
. by P;N;a whilé golng odt or the same must have beén

~ kept as a vaiﬁéble under lock and, key, (b) the best
- evidence es. to the purchase. of the wrist watch

 n3mP1y, tha casn memo had.not been produced - noithnr

—

thn oriwinal nor carbon COpY s (c) the purportﬂd

’

-vuarantee card beinn xbt 15 ic a dogcumant which 18-

capable of bﬂinﬂ maﬂufaoturud subanuedtly and unlikr

a cash nemo which Pears a serial no, and date, a

-,guarantea card, can always be created with the =k

nelp of the seller a@d-(d)“tha'facf that the loss

of wrist wateh was reported to the Poliss on the
next - daj, even though the Polioe had made ﬂrtnnqlve-
snarch and 1nvnstigation on Sth March, upto tHe

early morning of. Sth, it ‘has not been conclusively

uastabliQhﬂd that the said wrist watch was at all
, there inthe saild flat. at the material time, or-that

the ‘same was at all missing.-
-— ,

KIII,' For that thére,being no independénf snaroh 4

witness other than'P oA, 18 who was gggiggggli_glgggg_

—

agsociated with the Police, it iq not possitle to

—
overrule the pousLbility of the Ricko Jriﬂt Jatch

having been planted. by ‘the Police at the rn*idence
of the accused at the time of the search,

13

.

“XIV, . For that in view of the evidence of P,W,18 °

that u reglster is malntained for recording the
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recording the transaction on & particular day and
fthnt the cash memo is granted for sale of the wrist
 wateh, the noa=production of the ' '

rise to an adverse inference against the prosecution *” 4
éHaﬂEEEJE;;;J;;:;ﬂ;;;‘;;;;;ntee card does not coatain

the cash memo No. maknu it a suspicious documpnt and

. leads to the inrerencg that tqe sald guarantee card

wus mamufactured subsequently at the instance of the

—

Palice to suit the requirement of the prosecution

case,

" xv, For that P.W, 3 ‘h'a-'s not given any explanation
in her evidence as te why she had not. .put’ on ladies
wrist watch belonging to her while going out and as’
to why she had kapt’ it in. a steel almirah without
loﬁkinﬂ the- SQme.

XVI, Ter that the alleged 1gttér of écmplaint
written by P,d,5 at the.instance of P.W.4 is clearly
_inadmis*iblolin evidence and the same was undaﬁbtediy
the product of an. after-tqfcusht Antroduced for the-
purpose of framing the accueed on a false charge,

Q]

_KVI11 Tor that thd hlleged statemeat'of the accused'
as recordsd by the Policeiwbiie he was in £a cu5£9dy;

being Exbt,'34'and the purported deposition of P.W.29
" as to ths statement made by the accused is ingd@iﬁSiﬁizL;{/v/

¢

in evidénce as the same are outside the scope and . .
-xﬁﬁ.ambit of Sqétion 27 of ﬁbe'Evidence AqP. i G l -
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1

_- mn. ror tha,t tho x lurnd Judse rau-a to

gppreci:te the rttio of the d-oisicu of thn Supro-i
qmt :ln .Tarrnr Huuu:l.n Dastagir v Btate of

_ Hﬂnruhtrn reported 1n 1970 cr. ImT. 1659- &.I.Ii».
1 1970 S.G. 1934 as to the scepe lnd orrout of |

Boetilu 27 of the- B'ruonoo Acte

P4 For that the w.tdantiary nlu of the

.Ialll;ed reeovary of the butten frem the flat of the

?lrekhl and the gtgenpt te liak up tho same with

: fht llligdd rbooverr"orlh-lhirt frem the residence

or the ucmcd h =in vnlurlblt because of the
inherent flavs, namnly (2) maviag regard te the

.lvldoaoo that the bleod lproutcd all ar-nnd the

'_placo where the dead body of the victim was fewnd

11n01udtn; the oradle vhieh vas nearby, the vearimg

apparul of the orrendtr could .not !513_53!55535

o e
,:EEE:EE;§E!_35235J5325511thort is no ovidence that
‘any bleed-stain was feund frem the wearing apparels

of the accused nlioged_to-hnve-bptn.recavered frem

"-tﬁe house of the acoused (b) the oniy'tvidanoa as

to tpn_iinring apparsls of tholgccuaed allqgct to
Bave been put en K by kim at the mterdal time e
the date of the 1noidont has coms frem P,W,7 but
noithor he mer P.H. 6 had seen any tell=tale lark
on the' voarins tpparall 1nolud£ng the missing or a

bntton whnn, tccorling te thol, the ‘accused Bame
S R

._fdnwn frem
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down frem the flat ef the Parekhs, (c) it is absurd
and hiﬁuy uprobahle te mg;ut that an orfendar vhe,
ncoordingly to the Polico, hed been ablendilg since
the lutc of the incident for mere than two l-nth! |
wou.u be urrying md prourving t.ho veuing apparoh,
lreutd in which he couittod the oﬁ’mco as n,qud

. by tho presecutien knewing that t.ha same would

ineriminate Wim if discevered 3 (4) ‘the Wumlct a8

te the recovery of a creas coleured shirt trn the

neuse lof the accused is itself epen to-tubt in view
or thé absence ot any mdepandont. lurch witness and
(o) there being no evidence u te the result of the
ohemical analysis of the lq.d-lh;l.rt allosad to have .
been recoversd frem the heuse ef the accused, adverse | -
inference should be drawn against the pi‘u_ccuti_ig. '/

]
|
|
L

2%, o that the slleged recovery f a breken
chain in the flat ef the Parekhs cannet be cenmected
with -the acoused is sufficient evidence is mnu
to establish that the wmu -.-wil wearing the said
chain at the material time en the date ef the

eccurrence,

XX.I.R For that the attempt of the presecutien
to cemnect the accused with the recwiry of‘ 1I:_Iho
broken chain in the flat of the Parekhs has failed
in view of the follewing flavs 1in the evidence,
namely, (a) as P.W.1l Gora has claimed the' ewnership
of the said chnn, kis explanation that he had givea

it to the a.cc\ued Sheuld not have been EESEXER
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ha'ﬁ.tﬁcin' accepted vitheut coi-rcbora_thu as ebvieusly |

be would try to save himself by shifting the
ru"pm:l.ﬁuity en ‘another pei-iin, (b) there is ne

- explanatien as to why the Poli.co did met arrest Gora
—__—___—-—_——‘

k¢ P.w.n) whose ohal.n vas reowartl at t he spot, but.
the ,Polioo Iacoopttl. the version of the said P, W.,11
Gora that he had udo' ever the chsin to the accused

'abont vhich there is no c.rroborsticn. (e) there is

_,no explanation as to- hw the Pelice came to knew right

at tho begianing of innltintun ea 5th Mareh, 1990

_tm the sald chain bo!.onstd to Gora ( P.'d.ll), 8o

as *ii“ send for Gera to :I.dentiry the said ahain as
allom ;(d) r.w.u (Géra) is ailmt as te the uinra
of the said chain or as to his being called upen te

‘identify the said chain en Stk March, 1990 at the

flat ef the Parekhs ; (e) there is ne evidence that -
ol

Paw.u(ﬂou) ‘whese chain was recevered .from the said

at was uot prouut. at to uteﬁ.a.l time, en the date

‘of the incident at Anands Apartment except Kis ewn

uneomborutod mmmw'
and (£) no other wi,tn_eu has deposed that any such

55
a1

_chain was on the persen of gk the accused at any tims,

XXII,  Por that & in view of the evidence of PV, .

20 that he did not write aaything in the Pestemertem
examinatien repert about 'ﬁa.msm rape and his

subia'quent cerrespendence w.{tl': the Police being

inadmissible in evidence ceupled with the. fact that
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fact that the results of cheemical examinatien are
inciﬁ;1u3170 in nature as to the gquestien whether the | ?
viotin had Séex aubjcctedjfe rape, the presecatien hgn_'
failed te establish beyend reascnable doubt that the
victim had been subjected to rape,

 XKIII, Fer that the learned Judge arred in helding
that the plea of alibi taken by the accused in kis
examinatien wnder Sectien 313 of the Ceds ef Criminal
Rgocgdurs was false and treating the thing as one eof
the gircumstances against the accused, In the absence
of any evidence ﬂilprcring_the plea of alidbi taken by
the accused in his exuliﬁatioﬁ under Sectien 313 ef
the Coede of Criminal Precedure, the mere fact that the -
accused did not adduce any evidence in suppert of the
said plea render the same te be ralso, even though
the suIa uay remain not trnl.

XXIv, Por that the prosooutiuu hal not been able
te astnblilh ‘that the effence 0!“1‘ Rave been cemnitted
only by the accused and no ene other thtn tho lncul014
en the ether hand, in view of the ovidenea that the
larvantl and empleyees had free access to the flat
wﬁ.th-ut being screened by the nmr:l.ty u'mgnmt I
|

I;;;;;;#;ionld have been respensible for the ofrtnc.,
'in particular thers is no reasen to exelude P,W,11
vhese cheain vas adoittedly feund in thollnié flat and
vho having oasy access to the said flat ceuld Rave i
conmitted the said offence, , ' ¢ o !
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22w .
m. For that 4t 1is highly imprebable and

abaurd aud. a;d.nst the normal human coaduct te

nllo;o that tb,e nccustd would doo].m to p.w.'r and
P,W.8 that he vas going to the flat of ‘the Parekhs - '

_n’; &'time whon the victim vas alm in the said

n.tt md voul.d t.honby oxpoao him to- m risk or
bcing apprehsuded and implicated, '

I'KVI.' .For that in the absence ef any evidence

asto how the :ac_cusod coulci t access in the said

flat which was looksd frem ﬁ:s.{la a.nti having regard
ta the pmacutim ltorr of tho accused teasing the -
mth girl, it being hi;hly 1-prnbnb10 that she
vould allew him to enter into the flat and thers
being no evidence &s to the accused having ferce=
fally inbarad into the -amhg
mgiri_at the doorestep, the entire '
presscutien case is liable to be disbelieved, . .

XXVII? ror that the sxaminatien of the acouaed .

,qmler Sectim 313 of the Code of cr!.l.tna.l Proumrc

was not hal.d in ucordame vith law,

XXVIII, ‘Por that the circumstances which ad
net been put to the sccused duriag his purported
exanination wnder Secticn 313 of the Code of
Criminal Prododure'mt be excluded from considers
;tion vaile considering the proamtim case

ngainlt the accused,
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XXIX, For that in any event the learned
Additional-Sassiqna Jﬁdge erred ;ﬁ holding that this
was a case which was " rar&St of“tha rafe cases®
which would caua within the ratie of thn 1989

- Criminal Law Journal page 1 and 1n 1npngiag capitsl
puninh:cnt on tha accusad._

XK. ror that in any. event the sentence .
1-posed by the lsarned Judge 18 gronuly disproportian¢
ate and undnly severe: h:ring ru;:rd to the facts

and cirounutancga of ths,p:oaeauticn case,

XXI. For that'in any event there iz ne
\apocinl raaaon ror imposing capitnl punilhmqnt in
the 1natant case,

“In the circumstances the appellant
husbly prays that your Lerdships wi;; be

. pleased to. adwmit thg lpﬁndl; issue usual :

. _netice, call for the records of the case *

and after henriag the parties and.en
perusing the records allew the appoal
by setting aside the erder of convictien

'_ind.sentonce;dated l2tﬁ August, 1991
passed in Sessions Trisl lo.i(l;)ﬂofhy
8ri R.u.xaii,'tdditiﬁnil Sessions Judge,
2u0d Ceurt, Alihore,'24-Pirganas-80uth \
unq/or will be plasaed to make luch
other order er orders &s -y be deemed

‘f£1t and proper.
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And

Pending the hoaring er the tppo:l your Lordlhipu will
be p].usod. to direct the ‘State and tae J‘a:u. Authoritin
to ksep the petitiener in erdinary jail custody and

not to-keep him in solitary confinemsnt or in the
cou&_omol eell,

And the appellant, as in duty bound, shall ever prays

1





